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unanimity declare that "election by ballot" simply means to give to the 
individual a secret vote as distinguished from a vote viva voce. Ex parte 
Arnold, 128 Mo. 261. The majority rule seems to accord with the prin- 
ciple laid down in the opinion of In re Voting Machine, supra, that the use 
of voting machines does not contravene the provision of a constitution that 
all elections shall be by ballot. Elwell v. Comstock, 99 Minn. 261 ; Lynch 
v. Malley, 215 111. 574. 

Evidence — Parol Evidence Affecting Writings — Consideration of 
Dead.— Louisville & N. R. Co. v. Willbanks, 6s S. E. 86 (Ga.).— Where 
one by deed conveys to a railroad company, absolutely and unconditionally, 
a right of way, it was held, that it could not be shown by a parol agreement 
that the real consideration was other than that expressed in the deed. 
Atkinson, J., dissenting. 

The general rule is that in absence of fraud or mistake, parol evidence 
cannot be received to add to, limit, vary, or contradict the terms of a 
deed. Elliot v. Weed, 44 Conn. 19; Kelly v. Saltmarsh, 146 Mass. 585; 
Uihlein v. Mathews, 172 N. Y. 154. And also parol evidence is inadmissible 
to establish a part of a consideration, as to which the deed is silent. 
Schrimper v. Chicago, M. & St. P. Ry. Co., 115 Iowa 35. But on the con- 
trary it has been held that the actual consideration for a deed may be 
shown by parol evidence. Ely v. Wolcott, 86 Mass. 506. For example it 
was held that a plaintiff could show by parol evidence that the agreement 
of a defendant to erect and maintain a station on an adjoining tract was 
the real consideration for a deed of a right of way. St. Louis & N. A. R. 
Co. v. Crandall, 86 S. W. 855 (Ark.). 

Evidence— Parol Evidence— Leases.— Ernest Tribelhorn, Inc. v. 
Hanavan, 116 N. Y. Supp. 632.— Held, that in an action for rent due 
under a written lease, an oral agreement by a landlord to make repairs 
may be shown, when made as an inducement to the execution of a lease 
silent on the subject, at or before the signing of the lease, together with 
proof that the repairs were not completed, and that the tenant did not 
occupy the premises. Goff, J., dissenting. 

The general rule as held in the case above, is that parol evidence is 
admissible to show an independent agreement made as an inducement to 
a written contract, notwithstanding the written contract contains no re- 
ference to such agreement. Downey v. Hatter, 48 S. W. 32 (Tex.). But on 
the contrary it has been held that in an action on a written lease, the lessee 
cannot prove that he signed it on the faith of parol representations that 
certain defects in the premises, then known to him, would be repaired by 
the lessor. Hall v. Beston, 165 N. Y. 632. The dissenting judge denies 
the doctrine of the case at hand, that a parol inducement is admissible, on 
the grounds that parol evidence of other obligations cannot be introduced, 
where a contract purports to contain the entire agreement of the parties, 
in that it tends to vary the terms of a written instrument. McConnell v. 
Pierce, 116 111. App. 103; Black v. Bachelder, 120 Mass. 171. And such 
parol evidence is clearly excluded in the case of a contemporaneous parol 
agreement, not a part of the inducement. Haycock v. Johnson, 81 Minn 
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49. But it can be used to prove any distinct subsequent oral agreement to 
rescind a written contract. Bannon v. Aultman, 80 Wis. 307. 

Judgment — Judgment as Bar — Identity of Question in Issue. — 
Messinger v. Anderson, 171 Fed. 785 (Ohio). — Held, that where the 
parties in two actions were the same and the question at issue is identical, 
as the construction of the provision of a will, the judgment in the first 
action is a bar to the second, if properly pleaded, although different 
property is the subject matter of litigation in the two actions. 

To sustain a plea of former judgment in bar of a second action, it 
must appear that the cause of action in both suits is the same, or that 
some fact essential to the maintenance of the second action was at issue 
in the first action and was then determined adversely to the plaintiff. 
Perry v. Dickerson, 85 N. Y. 345. However, the courts do not appear to 
be in accord with the case at hand, for to render a judgment a bar, the 
subject matter of the second action must be shown to be the same as in 
the first. Haight v. City of Keokuk, 4 Iowa 199; King v. Chase, 15 N. H. 
9. But the preponderance of authority however seems to be that the 
judgment of a court of competent jurisdiction, on a question directly in- 
volved in the suit is conclusive in the second suit, between the parties, 
although the subject matter of the second action is different than that of 
the first. Doty v. Brown, 4 N. Y. 71 ; Gardner v. Buckbee, 3 Cowen 120. 

Master and Servant — "Fellow Servant" — "Vice Principal" — Who 
Are. — McIntyre v. Tebbetts, 120 S. W. 621 (Mo.). — A manufacturer 
maintained a wagon for hauling. The servant in charge of the wagon had 
authority to employ men needed to assist him in the work, and he com- 
manded them in the work. He and the men under him loaded the wagon. 
The servant drove the team. After a stop, one of the men, while attempt- 
ing to climb on the front end where he was expected to ride, was injured 
in consequence of the servant starting ^the team. Held, as a matter of 
law, that the servant was in driving the team a fellow servant of the men. 
Nortoni, J., dissenting. 

The above decision is supported by Northern P. R. Co. v. Charles, 162 
U. S. 359, and Page v. Battle Creek P. F. Co., 142 Mich. 17. In the latter 
case an employe in charge of a department with power to hire and discharge 
men, by his negligence caused injury to another servant. Yet such em- 
ployee is held to be a vice principal in Russ v. Wab. West R. Co., 112 Mo. 
43, under facts not essentially different ; and a representative of his mas- 
ter in A. G. S. R. R. Co. v. Vail, 142 Ala. 134. The nature of the act 
causing the injury, however, seems to be the true test. Shelton v. Pac. 
Lbr. Co., 140 Cal. 507. In some of his acts he may perform the master's 
duty to the master's servants, while in others he may act as a fellow ser- 
vant. McElligott v. Randolph, 61 Conn. 157. If the act is a personal duty 
of the master, the employee is a vice principal. Scott v. C. G. W. R. Co., 
113 la. 381 ; Dube v. Lewiston, 83 Me. an. So when the duty is one which 
the law requires of the master. Capper v. Louisville, Evansville & St. 
Louis R. Co., 103 Ind. 305. But if the act is one pertaining only to the 



